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United Food Services, Inc. MATTER OF: 

Establishment of inspection procedures, 
including imposition of random sampling 
inspection, to insure that services being 
procured meet specifications is the respon- 
sibility of the contracting agency. GAO 
will not question an agency's determination 
as  to what provisions should be included in 
the solicitation for this purpose unless 
they unduly restrict competition or violate 
statutes or regulations. 

United Food Services, Inc. protests allegedly 
defective specifications in invitation for bids (IFB) No. 
DABT01-84-B-1008, issued by the Department of the Army 
for dining facility attendant services in four buildings 
at Fort Rucker, Alabama. 

We deny the protest. 

United initially protested two IFB provisions, 
entitled "Quality Assurance Evaluator Surveillance Plan" 
and "Performance Requirements Summary." The contract- 
ing agency, by amendment No. 009, deleted the former pro- 
vision from the IFB and, as a consequence, this ground of 
protest has become moot. 
Inc.,, B-209610, Apr. 5 ,  1983, 83-1 CPD 11 363. 

the government--after surveillance by random sampling of 
the contractor's performance--to deduct payments for 
services exceeding the "maximum allowable degree of 
deviation from perfect performance" in an amount 
calculated to represent the value that unsatisfactory 
services bear to all contract requirements. 

Office Products International, 

The Performance Requirements Summary (PRS) permits 

United initially alleged that the PRS provision was 
unduly restrictive and constituted a penalty because of 
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e x c e s s i v e  d e d u c t i o n s  t h a t  d i d  n o t  a d e q u a t e l y  represent 
a c t u a l  damages t o  t h e  government .  Un i t ed  c i t e d  examples  
s u c h  as  0% ( z e r o  p e r c e n t )  allowable degree o f  d e v i a t i o n  
f o r  food  s t o r a g e ,  c l e a n i n g  of t a b l e w a r e ,  and o t h e r  items. 
By amendment N o .  0 0 9 ,  however ,  t h e  Army, a p p a r e n t l y  i n  
r e s p o n s e  t o  U n i t e d ' s  c o n c e r n s ,  ex t ended  t h e  b i d  
o p e n i n g  d a t e  and r e v i s e d  and l i b e r a l i z e d  v a r i o u s  
p r o v i s i o n s  o f  t h e  s o l i c i t a t i o n ,  i n c l u d i n g  t h o s e  r e l a t e d  to  
t h e  examples  c i t ed  by U n i t e d .  I n  i t s  comments on t h e  
agency  report  f i l e d  w i t h  t h i s  O f f i c e  on  t h e  p r o t e s t ,  
Un i t ed  f a i l e d  t o  s p e c i f y  which ,  i f  any ,  o f  t h e  a l l e g e d  
d e f e c t s  s t i l l  e x i s t e d  i n  t h e  so l ic i ta t ion .  Our r e v i e w  o f  
t h e  amended s o l i c i t a t i o n  i n d i c a t e s  t h a t  t h e r e  are  o n l y  two 
areas  n o t  s p e c i f i c a l l y  a d d r e s s e d  and r e v i s e d  by amendment 
N o .  009. 

F i r s t ,  Un i t ed  objects t o  i n s p e c t i o n s  based  on random 
sampl ing .  Un i t ed  c o n t e n d s  t h a t ,  u n l i k e  a m a n u f a c t u r i n g  
o p e r a t i o n ,  a s e r v i c e  con t r ac to r  s h o u l d  n o t  be  s u b j e c t e d  t o  
i n s p e c t i o n  b a s e d  on random sampl ing  s i n c e  d i f f e r e n t  
c o n t r a c t o r  p e r s o n n e l  w i t h  v a r y i n g  d e g r e e s  o f  p r o f i c i e n c y  
pe r fo rm t h e  work a t  d i f f e r e n t  l o c a t i o n s ,  and s u b s t a n d a r d  
pe r fo rmance  by one  crew c a n n o t  be imputed t o  a n o t h e r  crew 
a t  a n o t h e r  f a c i l i t y .  Accord ing  t o  U n i t e d ,  random sampl ing  
t h u s  is  n o t  a r a t i o n a l  way t o  j u d g e  pe r fo rmance  i n  a 
s e r v i c e  c o n t r a c t  o f  t h i s  s o r t .  

W e  f i n d  n o  l e g a l  merit t o  U n i t e d ' s  p o s i t i o n .  The 
e s t a b l i s h m e n t  o f  i n s p e c t i o n  p r o c e d u r e s  t o  i n s u r e  t h a t  
s e r v i c e s  w i l l  meet t h e  g o v e r n m e n t ' s  n e e d s  is a matter o f  
s p e c i f i c a t i o n  p r e p a r a t i o n ,  which is p r i m a r i l y  t h e  
r e s p o n s i b i l i t y  o f  t h e  c o n t r a c t i n g  agency.  W e  t h e r e f o r e  
w i l l  q u e s t i o n  s u c h  p r o v i s i o n s  o n l y  i f  t h e y  a re  shown t o  
r e s t r i c t  c o m p e t i t i o n  undu ly  o r  o t h e r w i s e  t o  v i o l a t e  
p rocuremen t  ' s ta tu tes  o r  r egu la t ions .  Env i ronmen ta l  
A s e p t i c  - Services  A d m i n i s t r a t i o n  and La r son  B u i l d i n g  
Care I n c . ,  62 Comp. Gen. 219 (19831,  83-1 C P D  11 194.  

Here, w e  s i m p l y  c a n n o t  a c c e p t  U n i t e d ' s  c o n t e n t i o n  
t h a t  t he re  is no  r a t i o n a l  b a s i s  f o r  a n  agency  t o  impose 
random s a m p l i n g  i n s p e c t i o n s  where food  a t t e n d a n t  s e r v i c e s  
are b e i n g  pe r fo rmed  a t  d i f f e r e n t  l o c a t i o n s  by t h e  same 
c o n t r a c t o r .  T h e  f a c t  is there  is a common e l e m e n t  t h a t  is  

. b e i n g  i n s p e c t e d :  e f f e c t i v e  management by t h e  c o n t r a c t o r  
to  i n s u r e  un i fo rm pe r fo rmance  l e v e l s  c o n s i s t e n t  w i t h  
cont rac t  r e q u i r e m e n t s  a t  a l l  loca t ions .  W e  see n o t h i n g  
u n r e a s o n a b l e  i n  t h e  Army's v iew t h a t  d e f i c i e n t  perform- 
ance a t  one  o f  t h e  f o u r  f a c i l i t i e s ,  d i s c l o s e d  th rough  an 
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unannounced or  random i n s p e c t i o n ,  w a r r a n t s  c o n c e r n  a b o u t  
t h e  c o n t r a c t o r ' s  o v e r a l l  pe r fo rmance  and resort t o  
c o n t r a c t u a l  r i g h t s  a d d r e s s i n g  t h a t  conce rn .  

Un i t ed  a lso a r g u e s  t h a t  t h e  s o l i c i t a t i o n  d o e s  n o t  
d e f i n e  t h e  term " d e f e c t , "  w h i c h  t r i g g e r s  t h e  q u a l i t y  
assurance p r o v i s i o n s  o f  t h e  p roposed  contract .  

W e  see no  l e g a l  b a s i s  t o  o b j e c t  t o  t h i s  a s p e c t  o f  
t h e  s o l i c i t a t i o n .  The s o l i c i t a t i o n  e s t a b l i s h e s  a l l o w a b l e  
v a r i a n c e s  f rom s t a n d a r d s  b e f o r e  t h e  government  w i l l  r e jec t  
a s p e c i f i c  s e r v i c e ,  d e f i n i n g  t h e s e  "Accep tab le  Q u a l i t y  
L e v e l s "  i n  terms of "maximum percent d e f e c t i v e , "  maximum 
number o f  d e f e c t s  p e r  hundred u n i t s ,  o r  t h e  number o f  
d e f e c t s  t h a t  c a n  be " c o n s i d e r e d  s a t i s f a c t o r y  o n  t h e  
a v e r a g e . "  Obv ious ly ,  a " d e f e c t "  can o c c u r  i n  innumerable  
f a c t u a l  c i r c u m s t a n c e s  d u r i n g  c o n t r a c t  pe r fo rmance ,  and 
c a n n o t  a lways  be p r e c i s e l y  d e f i n e d .  I n  o u r  view,  t h e  
s p e c i f i c  a p p l i c a t i o n  o f  t h i s  term s h o u l d  be l e f t  t o  t h e  
r e a s o n a b l e  judgment  o f  t h e  agency  d u r i n g  c o n t r a c t  perform- 
a n c e  as  p a r t  o f  t h e  a g e n c y ' s  cont rac t  a d m i n i s t r a t i o n  func-  
t i o n .  

The p r o t e s t  i s  d e n i e d .  

Aoting Comptro l l& GPnera l  
o f  t h e  Un i t ed  S t a t e s  
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